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Hiring Referral Systems-Priority
and Liability
By

DONALD

F.

SUGERMAN*

I
Introduction
Exclusive hiring referral systems mandate that employers
hire only those applicants referred by the union concerned.'
Such systems serve the needs of all involved-employers can
quickly meet their need for skilled workers and unions can efficiently serve their constituencies by providing employment opportunities to workers.
Hiring referral systems have their genesis in industries with
widely fluctuating demands for "temporary" employees. These
systems are customarily associated with the construction,
stevedoring and maritime industries. One reason for this association is the section 158(f) amendment to the National Labor
Relations Act 2 , which authorizes pre-hire contracts in the construction industry and establishes criteria for preferential employment. Another reason is that the bulk of litigation before
the National Labor Relations Board and the courts has involved hiring systems in those industries.
*
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1. Such a referral system is a negotiation matter between the employer and employee representative and is a part of the collective bargaining agreement.
2. 29 U.S.C. § 158(f) (1976) provides in pertinent part:
It shall not be an unfair labor practice ... for an employer engaged primarily
in the building and construction industry to make an agreement covering employees engaged (or who, upon their employment, will be engaged) in the
building and construction industry with a labor organization of which building
and construction employees are members ... because (1) the majority status
of such labor organization has not been established ... prior to the making of
such agreement, . . . or (3) such agreement requires the employer to notify
such labor organization of opportunities for employment with such employer,
or gives such labor organization an opportunity to refer qualified applicants
for such employment, or (4) such agreement specifies minimum training or
experience qualifications for employment or provides for priority in opportunities for employment based upon length of service with such employer, in the
industry or in the particular geographical area ....
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Therefore, many people find it surprising to learn that the
newspaper industry also uses hiring referral systems. For example, the 1939 collective bargaining agreement between the
Pressmen's Union and the Detroit newspapers provided that
the publishers would fill all positions covered in the contract
with union members, provided that the union furnished them.3
This basic hiring system has been part of their agreements
ever since. Many newspapers' collective bargaining contracts
contain similar arrangements.
Most newspapers have a regular production work force augmented by substitutes and extra employees. The hiring systems generally apply to all such employees but are more
frequently used to supply extras. Publishers have generally
been content to allow the unions to arrogate complete control
over the hiring process.
This control over the hiring system has been a high priority
bargaining item for unions. One reason is that union control
over the dispatch of qualified employees can be used as an economic weapon against the publishers. It has also served to
maintain wage levels and a qualified work force. This article
will review the problems with hiring halls that confront unions,
employers and employees. A brief history of hiring halls will
assist in providing the proper perspective and some examples
of specific situations will be examined to highlight these
problems.
3. The whole provision states:
The Publishers agree to employ in their pressrooms, to fill all positions which
this contract contemplates, only members of the Union in good standing, provided said Union furnishes enough competent and satisfactory members, at
the regular scale of wages provided in this agreement, to enable the Publishers to issue their publications regularly and promptly. The Union agrees to
furnish such members. If the Union fails to supply a sufficient number of competent and satisfactory members at the regular scale of wages provided in this
agreement, the Publishers may employ any members of the International
Printing Pressmens and Assistants' Union of North America that they can secure, and they may advertise for such help in the name of the Union. The
chapel chairman and foreman of pressroom shall cooperate in the employment of apprentices and fly boys. The Union shall place no impediment in the
way of employment of men so secured. Should the parties hereto, or either of
them, be unable to secure sufficient help under the previous provisions of this
section, the Publishers may procure men from any source and may retain such
men in their employ until the Union shall furnish the men required, provided
that such men may be retained permanently, if desired, provided they make
application to, and become members of, the Union.
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II
The History of Hiring Halls
In the early non-union period, the employee selection process in many skilled industries was often based upon employers' whims and prejudices.4 Consequently, corruption in this
process abounded. Kickbacks, other forms of graft, nepotism,
blacklisting and discrimination by employers confronted workers in their quest for jobs.5 In the 1930's and 40's, union hiring
halls emerged as a frequently sought item on the collective
bargaining agenda. Not surprisingly, unions used the hiring
halls to increase their own membership by discriminating
against nonunion members. The hiring halls became an ally to
the closed shops6 which require all employees to join the
union.
In 1947, the Taft-Hartley amendments to the Labor Management Act 7 prohibited the closed shop and banned discrimination against nonunion members.' It was not clear whether
4. Bastress, Application of a Constitutionally-BasedDuty of FairRepresentation
to Union Hiring Halls, 82 W. VA. L. REV. 31, 45 (1979).
5. Id. at 46.
6. Fenton, Union Hiring Halls Under The Taft-Hartley Act, 9 LAB. L.J. 505, 506
(1958).
7. 29 U.S.C. §§ 141.
8. 29 U.S.C. § 158(a) (3), (b) (2) (1976). These sections state:
(a) It shall be an unfair labor practice for an employer...
(3) by discrimination in regard to hire or tenure of employment or any term
or condition of employment to encourage or discourage membership in any
labor organization...
(b) It shall be an unfair labor practice for a labor organization or its agents
(2) to cause or attempt to cause an employer to discriminate against an employee in violation of subsection (a) (3) of this section or to discriminate
against an employee with respect to whom membership in such organization
has been denied or terminated on some ground other than his failure to tender
the periodic dues and the initiation fees uniformly required as a condition of
acquiring or retaining membership ....
Section 158(a) (3), however, contains some provisos to the closed shop. Those provisos
read:
Provided, That nothing in this subchapter, or in any other statute of the
United States, shall preclude an employer from making an agreement with a
labor organization (not established, maintained, or assisted by any action defined in this subsection as an unfair labor practice) to require as a condition of
employment membership therein on or after the thirtieth day following the
beginning of such employment or the effective date of such agreement, whichever is the later, (i) if such labor organization is the representative of the employees as provided in section 159(a) of this title, in the appropriate collectivebargaining unit covered by such agreement when made, and (ii) unless following an election held as provided in section 159(e) of this title within one year
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union hiring halls were also banned because of their close affiliation with the closed shop. Most observers felt that Senator
Taft's testimony before Congress indicated that banning hiring
halls was not a legislative intent of the Act. He stated that
"[n]either the law nor these decisions forbid [union] hiring
halls . . .as long as they are not so operated as to create a

closed shop with all of the abuses possible ..."9
During the ten year period from 1947 to 1957, the Board decided hiring hall cases on a case-by-case basis.'" In 1957, however, the Board decided that this was an inadequate method
for dealing with hiring hall problems. Thus, in Mountain Pacific Chapter of the Assoc. Gen. Contractors,Inc." the Board
established specific safeguards for union hiring halls. The
Mountain Pacific safeguards prescribe:
(1) Selection of applicants for referral to jobs ...shall not be

based on, or in any way affected by, union membership, bylaws, rules, regulations, constitutional provisions, or any other
aspect or obligation of union membership, policies, or
requirements.
(2) The employer retains the right to reject any job applicant
referred by the union.
(3) The parties to the agreement post in places where notices
to employees and applicants for employment are customarily
posted, all provisions relating to the functioning of the hiring
arrangement, including the safeguards that [the Board] deem
essential to the legality of an exclusive hiring agreement.' 2
A hiring hall not meeting these safeguards would be deemed
discriminatory and thus illegal. Although Mountain Pacific
preceding the effective date of such agreement, the Board shall have certified

that at least a majority of the employees eligible to vote in such election have
voted to rescind the authority of such labor organization to make such an
agreement: Providedfurther, That no employer shall justify any discrimination against an employee for nonmembership in a labor organization (A) if he
has reasonable grounds for believing that such membership was not available
to the employee on the same terms and conditions generally applicable to
other members, or (B) if he has reasonable grounds for believing that membership was denied or terminated for reasons other than the failure of the employee to tender the periodic dues and the initiation fees uniformly required
as a condition of acquiring or retaining membership[.]
9. S.REP. No. 1827, 81st Cong., 2d Sess. 14 (1950).
10. See, e.g., National Maritime Union of America, 78 NLRB Dec. (CCH) 971, aff'd,
175 F.2d 686 (2d Cir. 1949), cert. denied, 338 U.S. 954 (1950); National Union of Marine
Cooks and Stewards, 90 NLRB Dec. (CCH) 1099 (1950).
11. 119 NLRB Dec. (CCH) 883 (1958), rev'd, 270 F.2d 425 (9th Cir. 1959).
12. Id. at 897.
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was denied enforcement on appeal, the Board continued to apply these standards for four years.
Finally, in the 1961 case Local 357, Teamsters Union v.
NLRB 3 , the United States Supreme Court struck down the
Mountain Pacific doctrine. The Court expressly rejected the
Board's underlying rationale in Mountain Pacific, holding that
the mere presence of a hiring hall does not unlawfully encourage union membership. The Court found that the very
existence of the union has the same influence and that the only
encouragement or discouragement of union membership
banned by the Act is that which is accomplished by discrimination. 4 As a result of Local 357, actual discrimination must be
proved to establish union liability for hiring hall violations.
Currently, unions face two main sources of limitation in their
hiring procedures-section 8(b) (2) of the National Labor Relations Act which bars discrimination against non-members, and
other laws which prohibit discrimination based on sex, race
and age. A union must also satisfy its duty of fair representation in the operation of a hiring hall. The duty requires that a
union not act arbitrarily, invidiously or unfairly to members of
the bargaining unit.'
Ind
Hiring Halls in the Newspaper Industry
Hiring halls in the newspaper industry are beset with

problems that generally affect all hiring halls. Currently, a
large number of union employees are being displaced by new
technology. The union hiring hall may be used as a tool to
reemploy these workers. The nub of the problem, however, is
developing and implementing a hiring system that is fair to all
employees and interest groups.
A recent unpublished decision by the NLRB General Counsel involving a hiring hall at the Detroit Free Press exemplifies
the problems that occur when a union attempts to operate a
fair hiring hall. The union's honest efforts to develop an impartial system nearly resulted in a finding of "arbitrariness." The
case involved a dispute over the hiring of "flymen," entry level
13. 365 U.S. 667 (1961).
14. Id. at 675-76, (quoting Radio Officers' Union, C.T.U. v. NLRB, 347 U.S. 17, 42-43
(1954)).
15. See Miranda Fuel Co., 140 NLRB Dec. (CCH) 181 (1962) and Bastress, mpra,
note 4.
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workers who perform odd jobs and otherwise assist pressmen.
The local union maintained a list of available flymen. However, the list had not been used for several years due to slack
demand resulting from poor economic conditions and the introduction of new technology in the newspaper industry.
In early 1981, this situation changed when the publisher built
a new plant. The union was suddenly called upon to supply
approximately fifteen flymen. Several persons on the outdated
list expressed a continued desire to become flymen.
However, several groups protested the use of the list. One
group, composed of journeymen members of the union, complained to the union that since the flymen list had been closed,
their relatives had been unable to submit applications. These
members sought preferential treatment for sons, brothers,
nephews and in the case of one enlightened pressman, a
daughter. A second group of protesters consisted of maintenance employees or stereotypers whose jobs were being discontinued. They wanted preference for the flymen openings
by virtue of their union membership.
Still other groups wanted preference. One consisted of extra
employees who worked in the Free Press pressroom at the
union's request to fill the manpower needs of the publisher.
Some of these employees had worked full time over the past
two or three years. They claimed that a union official had
promised them "first choice" when flymen were needed. Finally, the NAACP claimed that affirmative action programs
and the small number of blacks in the union mandated that
preference be given to minorities in filling the flymen jobs.
The first two groups of members tried to promote their respective positions through resolutions which were presented
at membership meetings. The remaining groups threatened legal action unless their constituents were given favorable consideration. Faced with this situation, the union considered two
options. First, it could establish objective criteria such as experience in the pressroom, experience in the industry, relevant
educational experience and particularized skills, and fill the
positions accordingly. The union recognized that even these
"objective criteria" would subject it to claims of discrimination.
The second option was to conduct a lottery to fill the vacant
positions and to establish a list for future use.
After extensive discussion and heated debate by the membership, the union selected the lottery system. The union pre-
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pared and widely circulated an announcement that it would
accept applications for the position of the flymen. More than
two hundred and twenty-five persons, including many from
each of the special interest groups, submitted applications.
The union chose the former head of the Federal Mediation
and Conciliation Service to conduct the lottery. Each name
was listed in the order of selection. The first fifteen applicants
were then offered positions subject to meeting the contractual
requirements: they had to be high school graduates, at least
eighteen years of age and have passed a physical examination
and aptitude test administered by the Michigan Employment
Security Commission.
Following the selection process, two unsuccessful applicants
from the group "promised" employment filed an unfair labor
practice charge against the union with the NLRB. They alleged that the union had discriminated against them "in an arbitrary and capricious manner by its method of selecting
individuals for employment referrals." The Board's Regional
Director decided that the lottery system was arbitrary and capricious because objective criteria were not used. Fortunately,
the Director decided to submit the case to the agency's Division of Advice.
The associate general counsel ruled that under the circumstances of this case, "a totally random selection procedure,
standing alone, [would] not be considered violative [of the
union's duty of fair representation].""
Thus, although the union's decision to fill flymen positions
through a lottery was a responsible effort to avoid preferential
treatment, its efforts to be fair almost led to litigation of the
16. The opinion stated that:
[I]
t was initially concluded that the mere randomness of the selection process
would not be deemed "abitrary" conduct standing alone. Thus this case was
considered distinguishable from cases in which a union breached its fiduciary
duty by relying solely on subjective criteria for referrals from an exclusive hir-

ing hall, thereby leaving the operation of a referral system to "the unbridled
discretion of a few union officials." In contrast, the operation of the system in
the initial establishment of the list appears arbitrary only in the sense of being
based on a random selection process; the operation of the system, which requires the referral of names in sequential order, leaves no room for arbitrary
action. Finally, and of particular importance to the conclusion herein, the
Union instituted the system in order to meet legitimate competing claims to
the new positions from various groups within the unit. In such circumstances,
a totally random selection procedure, standing alone, was not considered to be
violative. (footnotes omitted).
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issue before the Board, which would have wreaked havoc in
the hiring program.
In a number of cases, unions have used the referral system
to promote the legitimate interests of their members. In New
York Typographical Union No. 6, (New York Times Co. )17 the
union refused to refer a substitute proofreader who also was a
junior high school principal. He was reclassified from "priority" to "not at trade".'8 The Board held that the union could
attempt to give work to those who needed it rather than to an
employee who held a full-time position elsewhere, and that the
new classification of the employee was reasonable. In New
York Typographical Union No. 6 (Pandick Press, Inc. )19 the
Board held that a union did not violate sections 8(b) (1) (A)
and 8(b) (2) when it refused to refer members who had lost
their recall rights.20 This reason was proper because it was not
based upon a loss of their union membership.2
On the other hand, some unions have used hiring halls for
illegal purposes. Printing unions in particular have used the
hiring hall to discriminate against non-members in violation of
section 8(b) (2). For instance, a union violated section 8(b) (2)
when it conditioned employment of pressmen on their membership in the union. 22 Similarly, another union violated sections 8(b)(1)(A) and (B) by giving hiring preference to
"Category A" workers, whose status depended upon their employment in a shop under contract with the union.23
Unions have also breached their duty of fair representation
in their hiring hall procedures. Denver Stereotypers (Denver
Post, Inc. )24 involved a stereotyper who lost his job because of
technological advances. The Denver Post and the Rocky Mountain News, parties to a multiemployer collective bargaining
contract, negotiated an agreement whereby stereotypers
would be assigned to other jobs. The employee was assigned
to another job which he subsequently lost because of an injury.
He had also joined a second union and then applied to be a
17. 144 NLRB Dec. (CCH) 1555 (1963).
18. Id. at 1557.
19. 228 NLRB Dec. (CCH) 1360 (1977).
20. Id. at 1360-61.
21. Id. at 1364.
22. See Del Valley Printing Co., 226 NLRB Dec. (CCH) 476 (1976).
23. See New York Typographical Union (Printing Industries of Metro N.Y.), 632
F.2d 171 (2d Cir. 1980).
24. 231 NLRB Dec. (CCH) 678, rev'd, 623 F.2d 134 (10th Cir. 1980).
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substitute stereotyper. When he was placed on the bottom of
the list rather than at the top, the employee asked for a special
membership meeting on the issue of his list priority. The
meeting time and place was posted but the employee was not
notified and did not attend. The issue was never discussed. At
a regular meeting the executive board revealed that the basis
for their decision was the employee's dual unionism.2"
The employee filed a charge against the union with the
NLRB.26 After a hearing, the administrative law judge found
that this consideration of dual unionism was arbitrary and invidious." Thus, the union breached its duty of fair representation to the employee and violated section 8(b) (1) (A). Dual
unionism, however, was not alleged in the Board's complaint
so the Board refused to consider this issue. Nevertheless, the
Board found that the union had acted in bad faith by failing to
notify the employee of the special meeting and by pressuring
him to withdraw his petition which demanded the meeting.
Furthermore, the Board found a violation of the union constitution dealing with substitute priority. The Board ordered the
union to cease and desist from its unfair labor practice, pay the
employee his lost wages, and post an appropriate notice.28
The union appealed the Board's order. The court of appeals
held that the Board erred in assuming that the union officials'
skill in interpreting their union constitution was equal to the
Board members' skill. The court found that the constitution's
provision was ambiguous and that there was not substantial
evidence of union bad faith or arbitrariness on the record.
Consequently, the court denied enforcement of the Board's
order.29
For many years, newspaper unions operated referral systems with little more than passing interest by the publishers.
In the mid-1970's this situation changed. Fierce competition in
cities with more than one newspaper forced a reevaluation of
labor costs. This corresponded with a swing in the pendulum
of power toward the publishers because new technology made
it easier to produce a newspaper in the face of a strike. Accordingly, publishers began seeking changes in their collective bar25.
26.
27.
28.
29.

Id. at 679.
Denver Stereotypes (Denver Post, Inc.), 623 F.2d 134, 136 (10th Cir. 1980).
Id.
Denver Stereotypes (Denver Post, Inc.), 231 NLRB Dec. (CCH) at 681.
623 F.2d 134, 138.
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gaining agreements which would result in reduced labor costs.
The referral system became an important item in negotiations.
At many metropolitan newspapers, unions gave regular employees the first opportunity to work extra shifts. Consequently, publishers had to pay overtime and sometimes
penalties as well. Many publishers wanted their unions to supply all extras at straight time wages. Generally, a balance was
struck by taking into account the need for economy and the
ability of the unions to supply manpower.
At the Oakland Press (Pontiac, Michigan), the referral system formed the basis of a bitter dispute between the publisher
and several of its unions. The conflict covered the spectrum of
labor-management relations, including a boycott, a strike,
criminal proceedings against strikers, permanent replacement
of strikers, unfair labor practice charges, complaints and hearings, decertification cases before the NLRB and section 301
lawsuits.3 0
The Oakland Press claimed that the union had agreed to provide extra employees at straight time rates. The union refused
to comply with the newspaper's request for detailed information concerning the operation of the referral system, but the
Board overruled its administrative law judge and held that the
union was, indeed, required to provide the publisher with the
requested information. 3 1 The Board's order was enforced by a
United States Court of Appeals. 2
The publisher also filed a section 301 lawsuit33 to hold the
union liable for the difference between the premium and penalty amounts paid for extra shifts and the straight time rates.
The Sixth Circuit affirmed the district court,34 finding that the
publisher was required to arbitrate the dispute. The union ultimately lost the strike and was decertified. The publisher
dropped its arbitration case.
30. A § 301 suit is based upon 29 U.S.C. § 185 (1976). These are suits for violation of
contracts between an employer and a labor organization, or between labor

organizations.
31. Oakland Press (Pontiac, Michigan) 233 NLRB Dec. (CCH) 994 (1977).
32. 598 F.2d 267 (D.C. Cir. 1979).
33. See supra note 22.
34. The Oakland Press Co. v. Detroit Newspaper Printing and Graphic Communications Union, Local #13 of the International Printing and Graphic Communications
Union (AFL-CIO) No. 77-1568 (6th Cir. Oct. 30 1979) (unpublished order).
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IV

Conclusion
Union hiring halls face a difficult task in the implementation
of a fair and impartial referral system. This system is especially important in the present economic situation where jobs
are scarce and large numbers of people are searching for jobs.
For the most part, however, publishers and unions find that
their referral systems work. They provide a reliable source of
competent employees. More importantly, they provide a pool
of workers who can be called upon to fll fluctuating production
requirements. For those basic reasons, union hiring halls are
likely to continue in full operation.

